STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
SARASOTA COUNTY SCHOOL BOARD
Petitioner,
VS. Case No. 04-0341

NANCY JONES,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice and in accordance with Section 120.569
and Subsection 120.57(1), Florida Statutes (2003), this cause
came on for final hearing on May 14, 2004, in Sarasota, Florida,
before Fred L. Buckine, a duly-designated Adm nistrative Law
Judge of the Division of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Robert K. Robinson, Esquire
Bowman, George, Scheb, Toal e
& Robi nson
2750 Ringling Boulevard, Suite 3
Sarasota, Florida 34237

For Respondent: No appearance

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Sarasota County School Board policy and the Code of Professional
Conduct of Non-Instructional Support Staff enployed by the

Sarasota County School District and, if so, whether Respondent's



enpl oynent with the Sarasota County School Board shoul d be
t er m nat ed.

PRELI M NARY STATEMENT

By letter dated January 5, 2004, CGene Wtt (M. Wtt)
superi ntendent of schools for Petitioner, Sarasota County Schoo
Board (School Board), notified Respondent, Nancy Jones
(Ms. Jones), that probable cause had been found for her
termnation. M. Wtt advised Ms. Jones that he would reconmend
at the February 3, 2004, School Board neeting that she be
term nated effective February 4, 2004, and informed her of her
right to challenge her term nation by requesting a hearing
pursuant to Chapter 120, Florida Statutes (2003).

Ms. Jones, by letter dated January 21, 2004, requested an
adm ni strative hearing, and on January 29, 2004, the natter was
referred to the Division of Adm nistrative Hearings.

On February 5, 2004, the parties' Joint Response to Initial
Order was filed. On February 10, 2004, a Notice of Hearing,
scheduling the final hearing for April 7, 2004, in Sarasota,
Florida, and an Order of Pre-hearing Instructions were entered.

On February 18, 2004, M. Wtt notified Ms. Jones by letter
t hat insubordination and m sconduct in office were additional
causes in support of her termnation.

On February 23, 2004, Ms. Jones' attorney, Anthony D.

Dermma, filed a notion to withdraw as counsel of record, and on



March 2, 2004, an Order allow ng withdrawal of Attorney Demma as
counsel of record was entered.

On March 29, 2004, the School Board filed a Mtion for
Conti nuance of the final hearing, and on March 31, 2004, an
Order continuing and rescheduling the final hearing to May 14,
2004, was entered.

At the final hearing on May 14, 2004, the undersigned
del ayed the proceeding for 45 mnutes awaiting appearance of
Ms. Jones, but she failed to appear. |In Ms. Jones' absence, the
School Board presented the testinony of seven witnesses: L.J.,
MN., NK, J.M, Susan Rae Snyder, Jody Dumas, and John Lenpe
and offered 22 exhibits (P-1 through P-22), which were admtted
into evidence. M. Jones was provided witten notice of both
her term nation by the School Board and of this proceeding. She
el ected not to attend this proceeding, and she did not otherw se
notify the Division of Administrative Hearings of reasons for
her absence.

The one-volunme Transcript of this proceeding was filed on
June 16, 2004. Ms. Jones did not file a proposed reconmended
order. The School Board's Proposed Recommended Order was fil ed
on June 16, 2004, and has been considered in preparation of this

Recommended Or der.



FI NDI NGS OF FACT

1. The School Board is a political subdivision and an
adm ni strative agency of the State of Florida charged with the
duty to operate, control, and supervise all public schools and
personnel in the Sarasota County School D strict. M. Wtt is
t he superintendent of schools for the Sarasota County School
District.

2. At all tinmes relevant, Ms. Jones was enployed with the
School Board by contract as a school bus driver. [In that
capacity, Ms. Jones was classified as a non-professional and
non-adm ni strati ve contract enployee of the School Board's
transportati on departnent. She agreed to accept the contractual
appoi ntment (school bus driver) to perform such duties and
services as nmay be required to conply with all laws of the State
of Florida and rules and regul ati ons nmade by the School Board.

3. The School Board's transportation departnment operated a
bid policy for its school bus drivers. Under the School Board's
bid policy, each school bus driver was afforded an opportunity
to bid (nake a witten selection of a particular school bus
route) on the school bus route for the forthcom ng school vyear.
At the start of the 2003-2004 school year, M. Jones bid upon
and was awarded the QGak Park School (Oak Park) bus route. Qak
Park was attended by el enentary through high school -aged

exceptional students or exceptional student education ("ESE")



students, as defined under Section 4.12 of the School Board's
policies manual. Ms. Jones was assigned bus nunber 9615.

4. The first responsibility of the school bus driver is
t he safe operation of the school bus, and the second
responsibility is providing discipline to those who are
transport ed.

5. In Cctober of the 2003-2004 school year, Susan Snyder
(Ms. Snyder) was assigned to work on school bus nunber 9615 as
t he school bus attendant. A school bus attendant's primary
responsibilities are to ensure the safety of and provide care to
the students that are being transported on the bus and to
m nimze distractions to the school bus driver caused by the
students while being transported. The students who were being
transported by Ms. Jones to Gak Park have behavioral issues, are
physi cal | y handi capped, and/or have been unsuccessful at other
schools within the Sarasota County School District.

6. At various tines during the 2003-2004 school year,
bet ween ei ght and 12 students between the ages 14 and 17 rode
the bus driven by Ms. Jones. Four of those students were L.J.,
MN., NK, and J.M The collective testinonies of these four
W t nesses established that they frequently used profanity on the
bus in their daily conversations with each other and in their

daily conversation, in the context of discipline, with



Ms. Jones. The students would routinely yell anmong thensel ves
and at Ms. Jones, and she, in return, would yell at them

7. Wien Ms. Jones told the students to do sonething, "sit
down, " "stop playing around,” or "don't open the wi ndows on the

bus," the students refused to obey, and Ms. Jones woul d threaten
the students with physical violence. Those threats would elicit
i ke-kind responsive threats fromthe students. The evidence is
i nconcl usive for the purpose of identifying specific profanity
uttered by a specific student. However, the evidence is clear
t hat an exchange of profanity occurred between Ms. Jones and the
students identified in paragraph 4 hereinabove.

8. At sone unspecified tinme, but prior to Decenber 9,
2003, Ms. Jones had previously and repeatedly instructed the
students to | eave the bus wi ndows up while traveling. As they
were traveling down Interstate 75 (I1-75), N K., ignoring
Ms. Jones' previous instructions to | eave the wi ndows up, began
| owering the window M. Jones observed N. K 's actions and
repeated her instructions to |leave the wi ndow up. She was
unable to stop on the interstate, but when she reached the
Fruitville, 1-75 exit, Ms. Jones exited the interstate and
stopped the bus. She then turned off the engine, got up from
the driver's seat, and went to N.K 's seat where she pushed

N. K., and N. K. pushed her back. The shoving back and forth

between Ms. Jones and N. K. ended with Ms. Jones sl apping N K



At the end of her bus run for that day, Ms. Jones reported the
incident by a Student Discipline Referral Report. N K told his
not her of the incident, and she infornmed Gak Park

adm ni stration. After consideration of all the facts, Cak Park
adm nistration disciplined NNK for his conduct on the bus. It
is found that Ms. Jones willfully violated the School Board's
policy by slapping N K

The "Yugi oh" pl ayi ng cards i nci dent

9. The students would play a card gane known as "Yugi oh."
The cards belonged to L.J. M. Jones had previously instructed
the students not to play "Yugi oh" on the bus because of the
di st urbance the gane caused, and she specifically instructed
L.J. not to bring his "Yugioh" cards on the bus. On Decenber 9,
2003, L.J. and other students, with disregard of Ms. Jones'
previ ous instruction not to play "Yugi oh" on the bus, were again
pl ayi ng "Yugioh." M. Jones asked themto stop, and they
ignored her. She asked L.J. to bring the cards to her, and he
refused to obey her request.

10. When she reached the stop sign at the intersection of
South Briggs Avenue and Bahia Vista Street, in Sarasota County,
Florida, Ms. Jones stopped the bus, turned off the engine, and
approached L.J. where he was seated. An argunent ensued, which
was acconpani ed by Ms. Jones' attenpt to take the cards from

L.J. and his refusal to relinquish his cards.



11. During this altercation, M. Jones struck L.J. about
hi s head, shoul ders, and face. She pinched his cheeks. L.J.
and Ms. Jones exchanged vul gar insults back and forth.

Ms. Jones told MN., another student, to grab L.J.'s "titties"
and pinch them and he did so.

12. It was noted that L.J. has a large body with an
extraordinary fleshly chest. After the "tittie"-pinching
incident, L.J. asked to be let off the bus at that |ocation,
whi ch was not his usual bus stop, and Ms. Jones, as she returned
to the driver's seat, initially refused to do so. After sitting
in the driver's seat, Ms. Jones granted L.J."'s request to exit
the bus at the intersection of South Briggs Avenue and Bahi a
Vista Street.

13. It is found that Ms. Jones did not violate the School .
Board's policy by permtting L.J. to get off the bus at a
| ocation other than his normal pick up and exit stop. Drivers
are not allowed to prevent a student fromgetting off the bus;
they can only call transportation dispatch and report the
student by nanme and the |ocation the student got off the bus.

14. It is found that Ms. Jones did, however, violate the
School Board's policy when she struck L.J. and when she
request ed and encouraged anot her student to inappropriately

touch L.J.'s chest.



15. \When he arrived home, L.J. reported the bus incident
to his parents, and they inmmediately regi stered a conpl ai nt
agai nst Ms. Jones with Gak Park adm nistration. Two days |ater,
Decenber 11, 2003, L.J.'s father, L.J., Sr., filed a police
report with the Sarasota County Sheriff's Departnent. An
of ficer investigated the matter on Decenber 19, 2003, by
interviewing only L.J. and Ms. Snyder. Based upon those two
interviews, the investigating officer recomended that the
charge of battery be filed against Ms. Jones. There is no
further evidence of record regarding the battery charge
recomrendati on made by the investigating officer.

16. The School Board's transportation di spatcher was
informed of L.J.'s parents' conplaint, and he radi oed Ms. Jones
and Ms. Snyder instructing them upon conpleting the evening bus
run, to report directly to his office and to give witten
reports of the L.J. incident. In her witten report given
imedi ately follow ng the incident, Ms. Jones acknow edged t hat
t here was an exchange of profanity between her and the students
i nvol ved, but she denied hitting L.J. or telling other students
to pinch L.J."s titties.

17. The evidence of record reflects that Ms. Snyder did
not dispute Ms. Jones' version of the incident. M. Snyder al so
executed a witten incident report imedi ately foll ow ng the

i nci dent containing her version of what occurred. According to



t he School Board, Ms. Snyder's initial witten incident report
was inexplicably lost. At the hearing, the School Board

i ntroduced an unsi gned docunent (the School Board's Exhibit P-9)
that was not sworn to by Ms. Snyder, purporting it to be a
second revised report witten by Ms. Snyder. This docunent is
found to be unreliable.

18. Later on the evening of Decenber 9, 2003, after giving
her witten report that was sonehow | ost, Ms. Snyder called her
Uni on representative and gave a description of what took place
on the bus on Decenber 9, 2003. A neeting was arranged with the
director of transportation, Jody Dumas (Dumas). At the neeting,
Ms. Snyder gave a version of the Decenber 9, 2003, bus incident
that was contrary to her earlier confirmation of Ms. Jones
Decenber 9, 2003, witten incident report.

19. Ms. Snyder's recall of the Decenber 9, 2003, incident
al l eged that Ms. Jones sl apped and verbally abused and
humliated L.J. She went on to include a claimthat
Ms. Jones intimdated her and the students by telling everyone
on the bus that they were to say not hi ng happened on Decenber 9,
2003.

20. M. Dumas conducted his investigation of Ms. Snyder's
all egations by interviewng MN and J.M on Decenber 12, 2003.
During the initial interview, MN. confirnmed Ms. Jones' version

of the incident. Under the pressure of M. Dunmas' continuous

10



guestioni ng, coupled with the pronm se that he would not be
required to ride Ms. Jones' bus anytine in the future, MN.
capitulated and confirnmed the "tittie"-pinching version of the
i nci dent and agreed with M. Snyder's "say nothi ng happened on
Decenber 9, 2003," addition to her version of the incident.

21. It is found that Ms. Jones did in fact instruct
anot her student to pinch L.J.'s titties, and the student, for
reasons of his own, conplied with the request while L.J. sat
there humliated. The evidence of record in support of
Ms. Snyder's allegation that Ms. Jones intimdated her and al
t he students on the bus by telling them "say nothing happened on
Decenber 9, 2003," is unreliable and rejected by the
under si gned.

22. On Decenber 10, 2003, M. Dunas suspended Ms. Jones
wi th pay pending further investigation of the Decenber 9, 2003,
incident. M. Dumas, after his review of Ms. Snyder's version
of what occurred and his interviews wth unnanmed students, net
with Ms. Jones and confronted her with the "slappi ng and ver bal
abuse of [L.J.]" allegations. M. Jones denied sl apping and
verbal ly abusing L.J., at which tinme M. Dunmas advi sed
Ms. Jones that he would reconmend her term nation to the Schoo

Boar d.
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23. It is found that the suspension of M. Jones hy
M. Dumas was appropriate and in accordance with the School
Board' s policy.

24. On Decenber 19, 2003, in his nenorandumto Scott Lenpe
(M. Lenpe), director of human resources, M. Dunas set forth
specific factual bases in support of his recomended term nation
of Ms. Jones: (1) Ms. Jones slapped L.J. at least two tines in
the face; (2) Ms. Jones told another student on the bus, MN.
to go over to L.J. and pinch his titties; and (3) on at | east
one ot her occasion, Ms. Jones told one student to slap another
student because he was putting a w ndow down.

25. M. Lenpe prepared a notice of term nation on
January 5, 2004, containing his detail ed explanation of the
grounds for the term nation based upon Ms. Jones' violations of
Section 5.30(2)(c) of the Sarasota County School Board policies
manual , regardi ng corporal punishnment and the Policy Manual
Code of Professional Conduct of Non-Instructional Support Staff,
and Sections 1012.22 and 1012.27, Florida Statutes (2003),
i nsubordi nati on and m sconduct in office. On February 18, 2004,
the School Board term nated the enploynent of Ms. Jones with its
transportati on departnment as a school bus driver.

26. The School Board proved, by a preponderance of
credi bl e evidence, that Ms. Jones viol ated the School Board's

policy and the Code of Professional Conduct of Non-Instructional

12



Support Staff enpl oyed by t he Sarasota County School District,
as alleged in the notice of term nation dated February 18, 2004.

CONCLUSI ONS OF LAW

27. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2003).

28. The School Board has the burden of proof in this non-
i nstructional enpl oyee dism ssal hearing. The standard of proof
inthis proceeding is by a preponderance of the evidence.

McNeill v. Pinellas County School Board, 678 So. 2d 476, 477

(Fla. 2nd DCA 1996); Dileo v. School Board of Dade County, 569

So. 2d 883, 884 (Fla. 3rd DCA 1990).

29. Because Ms. Jones is not classified as instructional
or administrative personnel, Section 1012.33, Florida Statutes
(2003), is inapplicable. M. Jones falls within the "other
school enpl oyees" category as that termis found in Subsections
1012.22(1)(f) and 1012.27(5), Florida Statutes.

30. The School Board is authorized to discipline "other
school enpl oyees” under Subsection 1012.22(1)(f), Florida
Statutes (2003), that provides:

Suspensi on, dism ssal, and return to annual
contract status.--The district school board
shal |l suspend, dismss, or return to annua
contract menbers of the instructional staff
and ot her school enpl oyees; however, no

adm ni strative assistant, supervisor,
principal, teacher, or other nenber of the

13



instructional staff may be di scharged,
removed, or returned to annual contract
except as provided in this chapter

31. The School Board is authorized to direct the work of
its enployees and to discipline those enpl oyees under Section
1012. 27(5), Florida Statutes (2003) that provides:

SUSPENSI ON AND DI SM SSAL. - - Suspend nenbers
of the instructional staff and other school
enpl oyees during energencies for a period
extending to and including the day of the
next regul ar or special neeting of the
district school board and notify the district
school board imedi ately of such suspension.
When authorized to do so, serve notice on the
suspended nenber of the instructional staff
of charges made agai nst himor her and of the
date of hearing. Recomend enpl oyees for
di sm ssal under the terns prescribed herein

32. Section 5.30(2)(c) of the School Board policy
precl udes and prohibits corporate punishnment in all forns by al
enpl oyees. Violation of this prohibitive principle will subject
the violator to disciplinary action under Subsections
1012.22(1)(f) and 1012.27(5), Florida Statutes (2003). Section
5.30(2)(c) of the School Board policy provides:

The teacher, other nenbers of the
i nstructional staff or bus drivers shal
assume such authority for the control and
supervi sion of students as they maybe
assigned by the principal or the principal's
desi gnated representative and shall keep
order in the classroomor other places when
in charge of students. Corporate puni shnent
shal | not be adm nistered in the Sarasota
County School System

14



33. The School Board maintains a Code of Professional
Conduct for Non-Instructional Support Staff enployed by the
Sarasota County School District, which provides:

The follow ng shall constitute the
princi pl es of professional conduct and ethics
for non-instructional support staff enployed
by the School Board of Sarasota County.

Vi ol ati on of any of these principles shal
subj ect the individual to suspension,
term nation and/or other penalties as
provi ded by | aw.

bligation to the student requires that the
i ndi vi dual

(a) Shall make reasonable effort to
protect the student from conditions harnful

to learning and/or to the student's nental
and/ or physical health and/ or safety.

* * *

(c) Shall not intentionally expose a
student to unnecessary enbarrassnment or
di spar agenent .

34. Ms. Jones, as a non-instructional or admnistrative
enpl oyee under contract, is subject to the above-cited Florida
Statutes and the School Board's policy and Code of Professiona
Conduct for Non-Instructional Support Staff enployed by the
Sarasota County School District.

35. Undi sputed evidence of record clearly denonstrated

that Ms. Jones violated the School Board's policy and Code of

Pr of essi onal Conduct of Non-Instructional Support Staff.

15



Ms. Jones struck students on her bus on or about Decenber 9,

2003. She used profanity in talking to students on her bus with
the intent to, and did, humliate and enbarrass those students to
whom she spoke.

36. The School Board has proven, by a preponderance of the
evi dence, that Ms. Jones' violation of the School Board's policy
and Code of Professional Conduct for Non-Instructional Support
Staff enployed by the Sarasota County School District justified
her term nation.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is, therefore,

RECOMVENDED t hat Petitioner, Sarasota County School Board,
enter a final order term nating the contractual enploynent of
Respondent, Nancy Jones.

DONE AND ENTERED this 19th day of August, 2004, in

Tal | ahassee, Leon County, Flori da.

P

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Appal achi a Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of August, 2004.

COPI ES FURNI SHED,

Robert K. Robi nson, Esquire
Bowman, Ceorge, Scheb, Toal e

& Robi nson
2750 Ringling Boul evard, Suite 3
Sarasota, Florida 34237

Nancy Jones
1280 Hi ghl and Street
Sarasota, Florida 34234

Gene Wtt, Superintendent
Sarasota County School Board
1960 Landi ngs Boul evard
Sarasota, Florida 34231-3304

Honor abl e Ji m Hor ne

Conmmi ssi oner of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Whodring, General Counsel
Depart nent of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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